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Question 1: 
A. (3 points) John Winchester kept a journal until his death in 1920.  After discovering it in an attic, his heirs included three entries from the journal in a book about their family history, which was published with notice in 1988.  They published three different entries in a followup book in 2003.  What is the copyright status of John Winchester’s journal (and, if different, of the published entries)?

B. (14 points) Olivia Dunham was an author.  For her first book (A), she transferred the copyright including the renewal term to Massive Dynamic for a lump sum.  The book was published with notice on 1/1/1930, and properly renewed.  

For her second book (B), she transferred the copyright including the renewal term to Massive Dynamic for a lump sum.  The book was published with notice on 1/1/1960, and properly renewed.  A film based on B was made, registered, and released on 12/31/1970.

For her third book (C), she transferred the copyright to Massive Dynamic on 1/1/1980 for a 5% royalty.  The book was published with notice on 6/1/1980.  Dunham died in 1990.  In 2000, Massive Dynamic brought out a new edition of C with three introductory essays and annotations in the margins explaining more obscure references.  

The books and the film (now available on DVD) are still selling well, and the sole heir wishes to know what she can do to profit from her rights, if any.  Explain her rights, if any, with respect to A, B, the film based on B, and C, as of December 2009.

Extra credit (3 points): Would anything change if Dunham had died in 1980?

For the following questions, assume that you are in a made-up federal circuit such that, where there is room for debate, you can take any defensible position and are not bound by contrary precedent from a real circuit—but if there are relevant cases, you would be well advised to cite them approvingly or distinguish them.
Question 2 (25%):
Batman is a comic book superhero appearing in publications by DC Comics. He is additionally known as “the Caped Crusader,” “the Dark Knight,” “the World’s Greatest Detective,” or simply “the Bat.”  In the original version of the story and the vast majority of subsequent retellings, Batman’s secret identity is Bruce Wayne, a billionaire playboy, industrialist, and philanthropist. Having witnessed the murder of his parents as a child, he swore revenge on crime, an oath tempered with the greater ideal of justice. Bruce trains himself both physically and intellectually and dons a bat-themed costume in order to fight crime.  Batman operates in the fictional Gotham City. 

Various versions of the Batman:
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Unlike most superheroes, Batman does not possess any superpowers; he makes use of intellect, detective skills, science and technology, wealth, physical prowess, and intimidation in his war on crime.  He is a master of information gathering and of technology, using pervasive surveillance and research to learn every detail about an enemy.  Technologies he uses include an armored Batsuit with numerous accessories and the Batmobile.

As Wikipedia notes, “A cultural icon, Batman has been licensed and adapted into a variety of media, from radio to television and film, and appears on a variety of merchandise sold all over the world.”  All but a handful of the works in which Batman appears are primarily visual or audiovisual, as opposed to books or other text-based works.
In order to promote its search engine, Google made a number of videos highlighting how fun and productive it is to use Google.  One of those videos is called “Batman.”  You can watch it at http://www.youtube.com/watch?v=R31ge09jaXw (streaming) or http://www.tushnet.com/law/gobble.mp4 (direct download; 8.4M file).
DC Comics, which owns the rights to the Batman comics, sues Google for copyright infringement.  
A. (15 points) How should the copyright claim be resolved?  (Please do not discuss other noncopyright claims DC Comics might raise against Google.)
B. (5 points) Assume, regardless of your answer to A, that Google is found to have infringed.  DC Comics has registered 2000 works featuring Batman and recounting Batman’s origin story, Gothamite background, and special skills.  For purposes of calculating statutory damages, how many works has Google infringed?

C. (5 points) Assume, regardless of your answer to A, that Google is found not to have infringed.  Wendy Watson, an artist, draws a picture that looks exactly like DC Comics’ Batman, but gives him a completely different backstory, which she sets forth in text bubbles next to the picture: he was raised in a poor but happy family and still goes home for Sunday dinner every week; he is a criminal who relies on intuition and evidences a rather appalling lack of knowledge about anything that doesn’t relate directly to his crimes; in terms of technological competence, he can barely operate a remote control; when he succeeds, it is largely through luck rather than skill.  Has Watson infringed DC Comics’ rights?  
Question 3:
A. (15 points) 

Poker books generally present many particular strategic ideas for particular hand situations.  A particular strategy is only relevant for certain card combinations.  So the authors select cards/hands to illustrate the particular strategic ideas that they are presenting.  For example, for Texas hold ‘em, the author might show graphically one player with A of spades and K of hearts, another player with 5 of clubs and 5 of hearts, and the board with K of clubs, 5 of diamonds, and J of spades.  The important cards here are the 5s and the Ks, but a lot could be changed without changing the situation in any important way.  For example, the 5s could be 6s without changing anything, and the suits of the cards are unimportant in this example (though not in others).  There are a lot of combinations that could illustrate the same point.  In some instances there might be fewer possibilities, but rarely will there be fewer than a thousand or so.

Chuck Bartowski’s book of poker instruction illustrates concepts with line drawings showing 100 sample hands, like this:
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Bartowski has been studying poker all his life, and chose some of his examples based on hands he’d liked out of the thousands he’d seen; others came to him in a dream, and still others he simply found aesthetically pleasing (he liked hands with number cards that added to 21, for example).

Bryce Larkin operates a for-profit poker website.  Part of the site offers basic poker instruction.  Larkin copied the numbers and the suits from twenty-five examples in Bartowski’s book, but wrote his own explanations.  For images to illustrate his explanations, Larkin then took photographs of the hands using a human model, and using an overlapping diagonal instead of a line of five cards.  He put each hand on a separate webpage; there is a main index that links to all the hands.
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Bartowski, who timely registered the copyright in his book, sues Larkin for infringement.  Who should win?

B. (10 points)

Larkin’s site is pay-only and protected by a special “key” system.  Members pay for a subscription, and each time they text-message Larkin’s site, they receive a one-time key sent to their cellphones that allows them to log on if used in the next fifteen minutes.

Along with the pictures of hands, Larkin’s website contains a number of other illustrations as to which Larkin concededly owns the rights, and the site as a whole is registered with the Copyright Office as a literary work.  Larkin’s terms of service state that access to the site is limited to individuals who have accounts with the site, and further access is only allowed for the purpose of playing poker.  Larkin has kicked off clients in the past for sharing keys with more than one person and for gathering information for competitors’ sites.  

To investigate Larkin’s use of Bartowski’s work, Bartowski’s lawyers borrowed Bartowski’s cellphone and used the keys to visit the site multiple times.  Bartowski had signed up to find out whether it was true, as a friend told him, that Larkin had copied his work, and never played a game of poker on the site, nor did he ever intend to do so.  Larkin counterclaims against Bartowski and his lawyers for violating the DMCA.  How should the counterclaim be resolved?
Question 4 (33%):
Audiobooks America (AA) sponsored the creation of a story via Twitter feed, using a first sentence written by author Neil Gaiman as the seed and inviting the public to collaborate in completing it, one 140-character passage at a time.  Gaiman's kickoff sentence for the the AA story is, "Sam was brushing her hair when the girl in the mirror put down the hairbrush, smiled & said, 'We don't love you anymore.'"   He had no further involvement in the story, which was ultimately given the name Bad Twin.
Several dozen people participated.  Although anyone could tweet a suggested next sentence, an editor employed by AA selected which ones would be incorporated into the canonical version of the story.  The AA editor repeatedly rebuffed a campaign to give a minor character a bigger role in the plot. (She later gave in, though, and allowed the character to take on a major role.) As one report on the experiment noted, “Anyone who took a good look at the chaotic selection of potential paths forward could see that somebody had to steer. Yet, even with a skipper, much of the time the tale didn’t seem to be sailing anywhere but in circles.”

Because most observers didn’t consider the result aesthetically satisfying, AA declined to publish the results in traditional form.  Nonetheless, one participant, Peter Petrelli, who had contributed roughly 12% of the final content (more than anyone else), registered the work, listing himself as a joint author with the other contributors, including Gaiman.  (Any joint author may, acting alone, register the copyright.)
Gabriel Gray, a frustrated singer-songwriter, found inspiration in the disjointed stylings of Bad Twin.  He rearranged sentences from the story and turned them into songs (each song taking under 5% of Bad Twin, but sentences from Bad Twin constituted 100% of the lyrics of his songs).  He performed these songs in a local coffee shop.
Claire Bennett recorded Gray’s performances on her cellphone and posted them to YouTube, where they became a runaway hit, ultimately garnering Gray a recording contract.

When Gray’s inspiration was identified, AA registered Bad Twin, listing itself as the author.  (Note that the Copyright Office doesn’t screen for two registrations of the same work.)   Gray also registered his songs as musical works.

AA and Petrelli sued Gray and Bennett.  Gray sued Bennett.  Identify the parties’ rights, including specific §106 rights at issue, and the proper outcome of these lawsuits.  To the extent that your analysis is the same for two or more parties, don’t repeat it, just tell me that it’s the same.  
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