Copyright

Final Examination

Fall 2003

Professor Rebecca Tushnet

This examination consists of two questions, one worth 20 points and the other worth 80.

There is no word limit for the first question, because it is unlikely that long responses will be much help.  I’d prefer full sentences explaining the reasoning behind your answers.

For the second question, the word limit is 3200 words, though I do not expect most answers to be that long.

Instructions for everybody:
Do not use footnotes.  You do not need to use full citations to a case; ordinarily, a recognizable version of a case name will suffice if you wish to refer to a specific decision, and a section number (e.g., §102) will suffice for a portion of the Copyright Act.  

If the word limits are exceeded or the examination is returned late, your grade will be adjusted downward.  I am not kidding.  I will not simply stop reading at the word limit; I will penalize you.
Although the questions are based on real situations, independent research, that is, research outside your casebook, the other course materials, and your notes, is not worth your time.  I have changed the facts in ways subtle and not-so-subtle, so you could really do yourself more harm than good by looking for outside information.  

You may not discuss the examination questions or your answers with anyone else.  Good organization and clear expression will count in your favor.

Instructions for those not using ExamSoft:
Examinations should be typed, double-spaced, on paper that is 8 1/2” x 11” with a 1” margin on all four sides of the page.  Text should appear on one side of a page only.  Font size should be 12 points or larger.  Please number the pages.  

Please return the examination questions to my assistant, Mary Kimble (or her replacement while Mary is on vacation) in room 330 or, on weekends, to the proctor in Room 208, along with your answer.  Do not keep a copy of the examination.  

Thank you, and have a great vacation.

Question 1: No word limit (brevity is the soul of wit, though, and this doesn’t require a dissertation – note the distribution of credit between this and Question 2)

20 points

Note to self: Specify termination dates in the next set of questions, or at least “the earliest date allowed by law.”
In April 1970, Rupert Giles writes the song “Wish I Could Stay” and records a performance of the song for his debut album, “Ripper.”  The cover art uses a photograph taken from a book of photos by Giles’ friend Ethan Rayne, which was published in 1960 with proper notice.  In April 1973, Giles records another performance of the song for his follow-up album “Don’t Speak Latin in Front of the Books,” using another Rayne photograph from a book first published in 1970 with proper notice.  Giles then immediately signs a contract with Mutant Enemy, a record company, transferring “all rights, title and interests” in both albums to Mutant Enemy.  Mutant Enemy also gets Ethan Rayne to assign the copyright and the renewal interest in the cover photos to Mutant Enemy. 
In February 1978, Giles records another performance of “Wish I Could Stay” for the album “Kiss the Librarian.”  A signed contract with Mutant Enemy states that the recording is a work for hire and that, in the alternative, the copyright belongs to the record company.  In February 1982, Giles records yet another performance of the now-classic “Wish I Could Stay” and licenses Mutant Enemy to reproduce and distribute it on “Rupert Giles Sings Live” for the term of the copyright in the performance.  
All four albums are distributed with proper notice.

In December 2003, Giles sends a notice of termination with respect to all four performances to Mutant Enemy.  Due to a falling out with the Mutant Enemy management over Mutant Enemy’s treatment of his young protegee, he further states that Mutant Enemy is not authorized to use “Wish I Could Stay” in any form.  He also induces Ethan Rayne to send a notice of termination with respect to his photographs.
Mutant Enemy wants to continue to reproduce and distribute “Ripper,” “Don’t Speak Latin in Front of the Books,” “Kiss the Librarian” and “Rupert Giles Sings Live,” including the cover art by which the public has come to recognize the first two albums.  In addition, another group contracted to Mutant Enemy, Dingoes Ate My Baby, has recorded a “Tribute to Rupert Giles” that includes a performance of “Wish I Could Stay.”

The applicable law is that of the United States.  Advise Mutant Enemy of its rights under the Copyright Act, and briefly explain your reasoning.
Question 2: Word limit, 3200 words
80 points

Chloe Sullivan walks by her favorite local diner, the Pancake House, and notes that the people inside are positioned almost exactly like the characters portrayed in Edward Hopper's famous painting Nighthawks (painted 1942; picture attached).  There are three major differences: 
The man behind the counter, Lucas Dunleavy, has just come from the county fair, where a face painter, Kyle Tippet, has painted his face to resemble his favorite movie character, Darth Maul from the Star Wars franchise (first appearance: Star Wars Episode I: The Phantom Menace (1999)) (picture attached).  
One customer, Whitney Fordman, has also come from the fair; his face bears a swirling design that Tippet improvised on the spot (picture attached).  
Finally, the woman at the counter is Desiree Atkins, a woman who became famous when, after she survived a terrible accident, surgeon Helen Bryce totally reconstructed her face.  Ms. Atkins now is known for her striking, unusual beauty and has a successful modeling career, though before the accident she was considered plain.  
Ms. Sullivan snaps a picture.  In the resulting photograph, which retains the configuration of people and setting that made Ms. Sullivan think of Nighthawks, the faces of all three – Dunleavy, Fordman and Atkins – are clearly visible.

A local coffee shop, the Talon, gets Ms. Sullivan’s permission to hang her photograph on its Wall of Weird and to sell coffee mugs, T-shirts, mousepads and other souvenir items printed with the photograph and the Talon’s name and logo.  Lucasfilm (the owner of the Star Wars copyrights) licenses similar products that picture Darth Maul in Star Wars-related contexts, while the Hopper estate (the owner of the copyright in Nighthawks) has refused requests to license Nighthawks for similar products, though it does license greeting cards and posters reproducing the painting. 
The Hopper estate, Lucasfilm, Kyle Tippet, Desiree Atkins, and Dr. Bryce sue the Talon.  (The Talon’s owner has deep pockets.)
As a result of the lawsuit, the local newspaper the Inquisitor reproduces the photograph in its Sunday magazine, in full color and 75% of the size of the picture on display in the gallery, though with a staple in the center fold, to accompany a feature story titled, “Has Copyright Law Gone Too Far?  Everyone Wants a Piece of Chloe’s Picture.”  Ms. Sullivan was in negotiations with the Daily Planet, the Inquisitor’s competitor, to sell newspaper rights in the photograph, but the Planet abandoned the negotiations after the Inquisitor’s story.   The plaintiffs, Ms. Sullivan, and the Talon all sue the newspaper.  
Assume that everyone involved has complied with all necessary formalities.  
Judge Ross, who is the district court judge assigned to the case, has asked you – her law clerk – to write a memorandum analyzing the dispute for her.  She has asked you to identify the issues that must be considered in reaching a decision and to suggest the appropriate resolution, supported by what you believe to be the correct reasoning.  Your judge wants a recommendation for what she should do; although you should set out everyone’s arguments pro and con, you must defend a particular outcome (no matter what it is) to get full credit. 

Whenever you believe the case requires the judge to address questions or to make determinations based on policy, identify clearly what the statutory or policy issue is.  You are in the newly formed Marvel Circuit, which has no appellate precedent of its own; you may therefore argue for or against the adoption of other circuits’ (or district courts’) precedents to resolve the issues.  
