Copyright

Final Examination

Spring 2003

Professor Rebecca Tushnet

This examination consists of two questions, one worth 20 points and the other worth 80.

Your answers to both cannot exceed 3600 words in total, and don’t need to be that long.  A guideline, in light of the credits assigned to each question, is that approximately 3 pages should be allowed for Question 1, and approximately 8 for Question 2.  You may adjust these guidelines as long as you do not exceed the total word limit.

Examinations should be typed, double-spaced, on paper that is 8 1/2” x 11” with a 1” margin on all four sides of the page.  Text should appear on one side of a page only.  Font size should be 12 points or larger.  Please number the pages.  Do not use footnotes.  You do not need to use full citations to a case; ordinarily, a recognizable version of a case name will suffice if you wish to refer to a specific decision, and a section number (e.g., §102) will suffice for a portion of the Copyright Act.  Please include, at the end of the exam, a word count.
If the word limits are exceeded or the examination is returned late, you should be aware that your grade will be adjusted downward.

Although the questions are based on real situations, independent research, that is, research outside your casebook, the other course materials, and your notes, is not worth your time.  I have changed the facts in ways subtle and not-so-subtle, so you could really do yourself more harm than good by looking for outside information.  

You may not discuss the examination questions or your answers with anyone else.  Good organization and clear expression will count in your favor.

Please return the examination questions to my assistant, Mary Kimble (or her replacement while Mary is on vacation) in room 330 or, on weekends, to the proctor in Room 208, along with your answer.  Do not keep a copy of the examination.  Thank you, and have a great summer.

Question 1 (20 points)

A. (15 points)

It is the year 2005.  Your client, Drowned Ry’leh Press, wishes to publish an anthology of short stories by famed horror writer H.P. Lovecraft, along with a new review essay by a Lovecraft scholar discussing the stories.  Lovecraft died in 1930.  The scholar has selected the nine stories most prominently featuring Miskatonic University – one of the many settings invented by Lovecraft -- and plans to call the book “Lovecraft Goes to University.”  The stories are arranged from most to least important to the scholar’s argument.  Although Lovecraft’s works have been anthologized multiple times, this would be the first collection in which these nine stories (out of well over 100 in Lovecraft’s oeuvre) appeared together and the first to focus on Miskatonic.

The stories are as follows:

Story A: Written in Aug. 1928; published with notice in Sept. 1929.  Lovecraft assigned the copyright and his renewal interest to Arkham Press.  Lovecraft’s heirs also transferred their renewal interest to Arkham.  Arkham filed a renewal certificate in Jan. 1957.  The heirs served notice of their intent to recapture the remainder of the term on Arkham in Apr. 2000.

Story B: Written in Apr. 1926; discovered among Lovecraft’s effects in May 1970 and published with notice with the permission of the heirs in Sept. 2004.

Story C: Written in Feb. 1918; published in Oct. 1920 with notice.  Lovecraft assigned the copyright and his renewal interest to Weird Stories.  Lovecraft’s heirs also transferred their renewal interest to Weird Stories.  Weird Stories filed a renewal certificate in Feb. 1948.

Story D: Written in Sept. 1926; discovered among Lovecraft’s effects in Oct. 1980 and published with notice with the permission of the heirs in Oct. 1999.

Story E: Written and published with notice in May 1924.  Lovecraft assigned the copyright and his renewal interest to Weird Stories.  Lovecraft’s heirs also transferred their renewal interest to Weird Stories.  Weird Stories filed a renewal certificate in Jan. 1952.

Story F: Written in June 1929; heavily revised in Oct. 1950 by Lovecraft’s sometime collaborator, August Derleth (died June 1970), and published as revised with Derleth’s permission in Nov. 1950 with notice.  Derleth’s heirs filed a renewal certificate in June 1978.
Story G: Written with Derleth in Sept. 1928 and published with notice in Dec. 1928.  Lovecraft and Derleth assigned the copyright and their renewal interest to Weird Stories.  Weird Stories filed a renewal certificate in April 1956.

Story H: Written in May 1929; published in Dec. 1930 with notice in a book of short stories copyrighted by Lovecraft.  Lovecraft’s heirs filed a renewal certificate in Apr. 1958.  In Apr. 1978, Lovecraft’s heirs assigned the copyright to Arkham Press, and served notice of their intent to recapture the remainder of the term on Arkham in Apr. 2000.

Story I: Written and published with notice in Aug. 1924.  Lovecraft assigned the copyright and his renewal interest to Arkham Press.  Lovecraft’s heirs also transferred their renewal interest to Arkham.  

Explain, briefly, what permissions Drowned Ry’leh Press needs to published the planned book, and why.  (You should assume that the Press has all necessary rights to the scholar’s review essay.  Thus, address only Stories A-I.  You should also treat Lovecraft’s heirs as a single entity.)

B. (5 points)

Drowned Ry’leh Press has secured the necessary permissions and published the book, whose copyright is registered.  It discovers that Innsmouth Press plans to publish “Travels Through Miskatonic,” a collection of the same nine stories, arranged in a different order, with a review essay by a mortal enemy of the scholar whose work Drowned Ry’leh Press is publishing.  Drowned Ry’leh Press asks you if there is anything it can do to prevent the publication of Innsmouth’s book.  Explain the relevant considerations and assess the strength of Drowned Ry’leh Press’s potential claim/s.  Do not consider questions of timing of any lawsuit nor questions of what remedy, if any, might be appropriate.
Question 2 (80 points)

Eight major Hollywood studios (the “Studios”) and numerous directors of motion pictures have sued CleanFlicks and MovieMask based on the unauthorized editing of their films.

As CleanFlicks explains on its website, 

CleanFlicks is a family-oriented company. We love movies, but prefer to watch them without the sex, nudity, profanity or extreme violence. Because we recognize others may have a similar desire, we provide this editing service to you. Our mission is to provide access to Hollywood entertainment free from objectionable elements, thus helping maintain high moral values.

It defines its customers as “individuals who are not members of the original audience [for the unedited films] because the work contains material they, the new audience, find objectionable.”  MovieMask makes similar statements.

Some of the edits the defendants have made include: 

Schindler’s List: The edit has 43 audio and/or video cuts and cuts some 10 minutes from the movie's total running time. A prisoner inspection scene in which SS guards manhandle naked prisoners and determine whether they will live or die is eliminated.

The Horse Whisperer: In the original, Robert Redford slow dances with co-star Kristin Scott Thomas, whose character is married to another man. The edit eliminates this dance.

Dr. Doolittle: There are 58 individual audio and/or video edits and cuts, taking seven minutes from the running time. A scene in the vet's office involving a thermometer and a "talking" dog's rear end is eliminated.

Traffic: The edit shows drugs being prepared for freebasing, but not the characters’ ingestion or its immediate aftermath. 

Other edited films include Dances with Wolves, Thelma and Louise, Harry Potter & the Sorcerer’s Stone, Ocean’s Eleven, The Perfect Storm, As Good As It Gets, Men in Black, Amistad, Gladiator, Saving Private Ryan, Erin Brockovich, Independence Day, Moulin Rouge, Big, Clear and Present Danger, and An Officer and a Gentleman.

1. CleanFlicks

For approximately $10-20 above the typical retail price, CleanFlicks sells or rents DVDs containing films edited by CleanFlicks. The edited films are rented and sold in their original packaging.

CleanFlicks uses two methods for creating edited DVDs.  In the first, CleanFlicks creates an edited version of a film by making one copy of an unedited videotape of the film and then, with professional editing machines, creating an edited “master” tape.  On occasion, the rerecording process diminishes the quality of the audio or visual signal.  Then, CleanFlicks records the edited version onto a blank DVD.  The edited DVDs do not have features such as deleted scenes, director’s commentary, or alternate language tracks available on many unedited DVDs.  When CleanFlicks rents or sells this type of edited DVD, it also provides customers with an unedited, operable DVD of the same film as a package deal – customers cannot get one without the other.

In the second model, CleanFlicks creates an edited DVD by sending a television’s analog output into a digital video camera, editing the resultant version, and recording it onto a blank DVD.  These edited versions contain deleted scenes, commentary, and the other features generally available on unedited DVDs, to the extent they are compatible with CleanFlicks’ editorial policies.  When CleanFlicks rents or sells this type of edited DVD, it also provides customers with an unedited film DVD that has been rendered inoperable, again as a package deal.

In all cases, the unedited DVDs and videocassettes have been lawfully acquired, and the Studios agree that the unedited DVDs in the second model are inoperable.

2. MovieMask

MovieMask sells software.  When a consumer downloads and uses the software along with a computer DVD drive and an unedited DVD, the consumer sees an edited version on his/her monitor.  The software is unique for each movie.  It instructs the computer to skip over designated scenes, superimpose computer-generated images over images in the unedited film, and/or mute designated dialogue, mainly to eliminate nudity, profanity, and graphic violence.  

MovieMask also is testing software that will automatically mute certain words (mainly profanity and references to deity), and automatically generate images to cover images in an unedited film.  This software will not be film-specific.

The Studios have registered the copyrights in the films at issue as works for hire.  The plaintiffs seek an injunction prohibiting the defendants from doing everything described above.

In your role as her law clerk, Judge Solomon, who is the district court judge assigned to the case, has asked you to write a memorandum analyzing the dispute for her.  She has asked you to identify the issues that must be considered in reaching a decision, and to suggest the appropriate resolution for the dispute, supported by what you believe to be the correct reasoning.  Whenever you believe the case requires the judge to address questions or to make determinations based on policy, identify clearly what the statutory or policy issue is.  You are in the newly formed 12th Circuit, which has no appellate precedent of its own; you may therefore argue for or against the adoption of other circuits’ (or district courts’) precedents to resolve the issues.  
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