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1. TIME LIMIT:  You have eight (8) hours to complete the exam.
2. Structure: There are 7 questions.  The percentage  of the overall grade is indicated for each question.  You should allocate your effort accordingly.  

3. There is no specific word limit.  Thus, please think, organize, and prioritize carefully before you write.  Cogent, well-structured answers that devote the most analysis to the most important issues will be graded more highly; poorly-organized, ungrammatical, or chronically misspelled answers will receive lower grades.  Please do not waste space by restating the question or the facts of cited cases.  If you need additional facts to answer a question, please state the specific facts needed and how they would affect your analysis.

4. This exam is open-book.  You may consult any inanimate object; however, no credit will be given for citations to any materials that were not assigned for this course.  You may not discuss the content of this exam with any other person, whether or not that person is enrolled in this class.  Although the questions are based on real situations, I have changed the facts in ways subtle and not-so-subtle, so you could really do yourself more harm than good by looking for outside information on the fact patterns.

5. Citation to relevant materials is required in order to receive full credit.  Please indicate why the cited materials are relevant.  You do not need to use Bluebook form.  For example, simply state: (Wal-Mart) or (§43(a)) or (§1127(a)) – either form for the statutory citation is fine.  You can use italics, bold, or whatever you’re most comfortable with to indicate case names.  

6. Your answers must be typed and double-spaced.  Use of computers is encouraged.  Please make sure the course name and your exam number appear on the first page.
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Question 1: Sensory Effects: 5 points

In 2006, Sensory Effects adopted the mark SENSORY EFFECTS for food flavorings.  In 2007, Leo Stoller threatened Sensory Effects with a lawsuit, claiming prior rights in EFFECTS.  He had a registration, issued in 2000 (and for which he’d filed all the appropriate papers to maintain the registration), for EFFECTS for food products, including food flavorings.  
In fact, Stoller’s statement of use was fraudulent and he had never used the mark on food, although Sensory Effects was not aware of this fact (nor, of course, was the PTO).  Fearing litigation, and without conducting any further investigation into Stoller’s rights, Sensory Effects paid Stoller $35,000.  Stoller assigned the registration for the trademark for food products to Sensory Effects.  Sensory Effects continued to use SENSORY EFFECTS for food flavorings.  In 2009, Sensory Effects filed for and received incontestable status for EFFECTS solely for food flavorings (it did not claim any rights in any other food products).    

Subsequently, Sensory Effects sued Sensient for infringement based on the name of its food flavoring product, SensientEFFECTS.  During discovery, Stoller’s fraud came to light.  Sensient argues that Sensory Effect’s incontestable status and its registration are both invalid.  Should Sensient win its invalidity arguments?
Question 2: Arrowhead: 5 points

Arrowhead sues a competitor for copying the shape of its bottle.  For five years, until the competitor entered the scene, it was the only producer using this bottle shape, and there are at least thirty other standard shapes for bottles with the same liquid capacity.  Arrowhead submits survey evidence indicating that over 40% of the relevant consumers recognize the Arrowhead brand from the shape of the bottle, even with the label removed.  The competitor defends based on this Arrowhead ad, which was widely disseminated when the bottle was first introduced and remains available on the Arrowhead website:
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The text reads: “New Eco-Shape™!  Naturally, We Want to Help the Environment.  Less plastic. Less impact.  Presenting the lightest ½ liter bottle ever produced. The new Arrowhead® Brand Mountain Spring Water Eco-Shape™ bottle is purposely designed to be easy to carry and hold—and is made with less plastic. So it’s easier on the eyes and easier on the environment.”

Arrowhead contends that there are six other potential designs that are equally environmentally friendly.  Those designs are subject to utility patents, with ten years remaining on the patents, and the competitor has not taken a license from the patentee, though licenses are available for $100,000 a year.

Is the bottle shape functional?

Question 3: B.: 10 points

Battat Inc. has applied to register the mark “B.” in the specific font shown below, for children’s books.
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Battat has been using the marks for children’s books for five years.  Along with the website, which promotes the books (and associated toys), Battat claims roughly $20,000 in sales of books over five years.

The clubs of Major League Baseball claim rights in a variety of “B” marks.  Each line in the following picture shows the first letter of part of a team name for a total of five different baseball teams, the Atlanta Braves, Boston Red Sox, Baltimore Orioles, Los Angeles Dodgers (as successor to rights in the Brooklyn Dodgers), and Milwaukee Brewers.  Each has been used on a variety of different goods in connection with baseball games and exhibition services.  The BOSTON RED SOX mark has been deemed famous for baseball services by the PTO in the past.
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The teams possess a variety of incontestable registrations for multiple goods and services for their full names incorporating those Bs as part of the respective team name, both as word marks and as stylized marks.  For each team, at least one registration includes “printed matter,” including books, and also at least one registration includes toys and stuffed animals.  
However, the teams do not possess registrations for any “B” mark standing alone.  Nonetheless, the teams have used stylized Bs standing alone on baseball caps using the respective team colors.  In each case, the B on the baseball cap is the first one on the line in the picture above.  The teams submit evidence that over 70% of consumers who attend baseball games in the home team’s city associate the Braves, Red Sox, and Orioles with their respective team-color, B-marked caps.  Less than 5% of such consumers made an association with the Dodgers and 20% made an association with the Brewers.

Battat’s marks were published for opposition, and Major League Baseball has duly opposed the registration.  Identify the issues and indicate how the examiner should rule.
Question 4: John Wayne: 15 points
In the recent election campaign, candidate Mike Pompeo used the slogan “True Americans Vote for Pompeo,” accompanied by the following image of John Wayne, a famous movie star who died in 1979, in a campaign ad, without authorization:
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Pompeo’s campaign manager stated: “Everyone knows that John Wayne embodies the qualities of true Americanness for which Mike stands.  John Wayne would have voted for Mike—and you should too.”
The relevant state law right of publicity is similar to New York’s.  It bars “use for advertising purposes, or for the purposes of trade, of the name, portrait or picture of any person without having first obtained the written consent of such person, or of such person’s estate if the person is not living.”  The right of publicity expires 70 years after the person’s death, and covers activity in the state regardless of whether the person is or was a resident of the state.  

Analyze the claims of Wayne’s estate, including claims under state law, against Pompeo and indicate who should win the lawsuit it files.  

Question 5: Basic Instinct: 15 points

Sharon Stone’s defining role was in the film Basic Instinct.  In the film’s most famous scene, she exposes herself to detectives questioning her.  The image was shocking to audiences and is still widely known.


ESPN Magazine puts out a cover with the caption “Back to Basics.”  It continues, “No, that’s not Sharon Stone. It’s Olympic skier Lindsey Vonn – and she isn’t the only athlete acting out for us in classic movie scenes.”  Vonn recreates, in outfit and pose, an image from the famous Sharon Stone scene.
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Stone is a citizen of California; ESPN Magazine is subject to jurisdiction there.  Analyze Stone’s claims, including claims under California law, against ESPN Magazine and indicate who should win the lawsuit she files.  
The following two questions are set in the hypothetical state of Concordia.  Concordia’s law includes a provision stating: “Likelihood of injury to business reputation or of dilution of the distinctive quality of a mark or trade name shall be a ground for injunctive relief, notwithstanding the absence of competition between the parties or the absence of confusion as to the source of goods or services.”
Question 6: Waterford: 25 points
Waterford has a registered trademark for the following design (the Waterford Design): 
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The registration is for “Champagne glasses; Glasses with stems; Goblets; Stemware (glasses); Wine glasses.”
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Waterford has been using this design for over forty years, and has annual sales of over $2 million of this pattern in the United States.  A single glass in the Waterford Design typically sells for $30-$100 a piece at retail.

Waterford advertises online and in various high-end publications, and Waterford ads routinely display glasses in the Waterford Design, as well as several other designs.  The glasses with the Waterford Design usually have the most prominence, because the Waterford Design is Waterford’s “signature” look.  Waterford’s market research indicates that, in households making over $250,000 a year, 40% of consumers recognize the Waterford Design.

Stem Shiner is a glass-cleaning product for use on stemware, which promises to hide small scratches and chips as well as make the glasses gleam:
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Stem Shiner retails for $10-20 per package, and is sold at Target, Wal-Mart, Walgreen’s, and various other stores that sell inexpensive goods to a mass market.  Recently, Stem Shiner introduced a new package and advertising campaign, which has appeared online and in numerous magazines such as Newsweek and House Beautiful.  The package uses a glass with the Waterford Design as the background for the print on the packaging, as seen above.  In stores, the packages are large enough that the Waterford Design appears roughly 2/3 size or full size, though elements of the design are obscured by the printing on the packages.

The advertising contains a picture of the product, posed between two glasses.  On one side is a Waterford Design glass in very sorry condition, apparently scratched and dirty.  On the other is a Waterford Design glass in pristine condition.  The headline reads, “You select your stemware with care.  Use the same care to preserve them for the next generation.”
Waterford has several sponsorship relationships with what it considers “high-end” reality shows such as The Real Housewives of Palm Beach in which rich people are shown drinking from Waterford Design glasses supplied by Waterford.  It has made similar product placement deals in movies depicting luxurious surroundings, such as the latest James Bond film.  It does not license or endorse any particular glass-cleaning products.  When the producer of The Real Housewives of Palm Beach saw a package of Stem Shiner in Wal-Mart, she sent an angry letter to Waterford claiming that Waterford was diluting its own brand by licensing such “cheap” products, culminating in the threat, “If Waterford wants to move to Wal-Mart, that’s fine, but you’ll do it without my show!”  (Of adults in households earning more than $250,000 a year, 35% have visited a Wal-Mart in the past year.)
Waterford sues Stem Shiner.  (For these purposes, Waterford does not contest that Stem Shiner performs as advertised.)  Set out and assess the merits of its claims.
Question 7: Facebook: 25 points  (see top of p. 8 for important information about the jurisdiction)
Hundreds of millions of people use Facebook.  By some measures, it is responsible for 25% of internet traffic in the US.  It is recognized by virtually every internet user.

This is its logo:
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Facebook and the logo are registered for many goods and services, including “Electronic publishing services, namely, publishing of online works of others featuring user-created text, audio, video, and graphics; providing on-line journals and web logs featuring user-created content.”  This is the “like” symbol, used widely on Facebook:
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Below is the logo of Lamebook, located at http://www.lamebook.com. (Don’t go! You’ll waste valuable time, and it is not worksafe.)
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On Lamebook, users submit funny status updates, embarrassing moments, pictures and “other gems” originating from Facebook.  This example shows a Facebook user misidentifying the great cat s/he supposedly loves:
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Lamebook offers various categories, which somewhat resemble Facebook’s both in name (photos, relationships, etc.) and in icons, though there are also notable differences, especially in the disparaging nature of some of the categories (Douchebags/Douchebaguettes, Lamesters, TMI [Too Much Information], TypOHs!, etc.):
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As is evident from the fact that only one category is “G-Rated,” many of the status updates and other items copied from Facebook are expletive-laden or otherwise offensive.  Lamebook blurs the last name of the users shown in any screenshots it posts, as shown above.  Lamebook is an ad-supported site (you can see part of one of the ads in the example picture above) and also sells merchandise such as Lamebook T-shirts and mugs.

Facebook commissions a survey of 500 of its users.  Respondents were shown either a screenshot of the Lamebook site, including the URL, or a screenshot of the Washington Post’s site.  In response to the question “Whose permission, if anyone’s, is required to run this site?” 15% who saw the Lamebook site said “Facebook’s,” while no one who saw the Washington Post said “Facebook’s.”  In response to the question “Do you believe that Facebook endorses or approves of this site?” 35% exposed to Lamebook said “yes,” while 15% of those exposed to the Washington Post said “yes.”  (The Washington Post, in fact, allows users to share Post stories with their friends on Facebook by clicking an icon next to a story; this involves information-sharing between the Post and Facebook, a relationship Facebook offers to many non-adult-oriented websites.  The “share on Facebook” icon was not visible on the Washington Post screenshot used in the survey.)
Facebook sues Lamebook.  Set out and assess the merits of its claims.
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